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The Loaded Gun

By: John R. Johnson CPA/ABV/CFF, CBA, DABFA

Having been a forensic accountant/appraiser in hundreds of matrimonial cases, there’s rarely a case
involving a closely held business where the non titled spouse doesn’t make an accusation of unreported
income by the titled spouse or, at a minimum, significant personal expenses being run through the
business and reported under the guise of legitimate business deductions. Such allegations are generally
intended to act as leverage during negotiations and to increase the value of the underlying business for
equitable distribution purposes or to increase income for child and spousal support purposes. Much to
my disbelief, I have also many times witnessed such allegations becoming the subject of sworn
testimony during depositions and, worse yet, trial. In rare cases, [ have seen Fifth Amendment
assertions by the accused. Unfortunately, invoking such constitutional protections can result in the trier
of fact drawing the highest negative inference. You have heard the expression “don’t point a loaded
gun at someone unless you’re prepared to pull the trigger” and deal with the consequences. The same
is true about making sworn allegations of fraudulent activity in front of judge who is a mandatory
reporter of such illegalities. When I warn the non titled accuser of the ramifications of making such
allegations, I’'m usually met with a response that “I’m an innocent spouse” for tax purposes. For most
of us who are experienced in the matrimonial area, the term “innocent spouse” is an oxymoron. Many
accusing spouses don’t meet the standards for availing themselves of that relief. As such, if the activity
is significant enough, successfully playing that trump card could have serious civil and/or criminal
ramifications.

When a couple files a joint return, each spouse is jointly and severally liable for the full amount of total
tax, including any tax deficiency that IRS assesses after an audit. This means that IRS can look to
either spouse to satisfy the entire tax liability. Joint and several exposure also extends to any interest
and penalties, including civil/criminal penalties. Also, if the allegations rise to the level of fraud or a
willful attempt to evade taxes, the statute of limitations does not apply.

There are three provisions in the law that mitigate the joint and several liability rule. One provision
grants relief to “innocent spouses” who were unaware of a tax understatement attributable to the other
spouse. A second provision allows joint return filers who are widowed, divorced, legally separated, or
have lived apart for at least one year to limit their liability for deficiencies on the joint return for those
years. And a third provision allows joint return filers to avoid liability for unpaid amounts of tax shown
on joint returns as filed, but not paid, or, in some cases, allows joint return filers to avoid liability for a
deficiency that does not qualify for relief under either of the first two provisions.

A truly “innocent” spouse can elect to seek relief from liability for a tax understatement attributable to
the other spouse's erroneous tax items, such as unreported income or disallowed deductions. To
qualify, you must show that you didn't know about the understatement and that there was nothing that
should have made you suspicious. In addition, the circumstances must make it inequitable to hold you
liable for the tax. This relief is available even if you are still married and living with your spouse.
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This standard, however, is very difficult for many spouses to meet. Essentially, the spouse must
show that he/she had absolutely no knowledge of the fraudulent activity(ies) and didn’t share in the
“fruits” of the activity(ies). Well, unless the accusing spouse had a post separation epiphany
regarding the alleged activity and was clueless as to how they could enjoy an upscale lifestyle
(expensive homes, cars, vacations, etc) on inadequate level of annual income, then innocent spouse
status is generally unachievable.

In some cases, a spouse can elect to limit liability for any deficiency on the joint return to that
spouse's allocable portion of the deficiency. The election can be made only if the spouses are no
longer married (divorced or widowed), are legally separated, or lived apart for the 12 months before
the election was made. If you make the election, the tax items that gave rise to the deficiency will
be allocated between you and your spouse as if you had filed separate returns. For example, you
will generally be liable for the tax on any unreported wage income only to the extent that you
earned the wages. The election won't provide relief from your spouse's tax items to the extent that
IRS proves that you actually knew about those items when you signed the return, unless you can
show that you signed the return under duress. Also, the limitation on your liability is increased by
the value of any assets that your spouse transferred to you for the purpose of avoiding paying the
tax.

The first two types of relief apply to situations in which a deficiency arises after a return has been
filed. The last type of relief is available either (1) when there is no deficiency, and the tax as shown
on the return has not been paid through no fault of the spouse applying for the relief, or, (2) in some
cases, when there is a deficiency, but the spouse doesn't qualify for innocent spouse or separate
liability relief. To qualify for the relief, described in (1), from liability for tax shown on the return
but not paid, you must show that when the return was filed, you didn't know and had no reason to
know that the tax wouldn't be paid, and that it was reasonable for you to have believed that the tax
was paid by your spouse.

In order to obtain relief under any of the above provisions, you must make a timely election on IRS
Form 8857, Request for Innocent Spouse Relief (And Separation of Liability and Equitable Relief)
and attach a statement to the return describing why you qualify for relief. You can make the
election up to two years after IRS begins trying to collect the tax from you.

Whether, and to what extent, you can take advantage of the above relief provisions depends on your
own particular facts and circumstances. But, never point this loaded gun unless you’re prepared to
pull the trigger and deal with the consequences. Advice to matrimonial counsel....warn your clients
of the consequences of making such allegations and get the advice of specialized tax counsel to
insure innocent spouse relief before proceeding down this very slippery slope. And, under the
category of “be careful what you wish for because it may come true”, by successfully achieving
innocent spouse status and then proving such allegations in court you may end up “killing the
golden goose” when the judge refers the matter to the Justice Department and/or the District
Director of the Internal Revenue Service. Both parties lose!!
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